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about by disease and other causes, I have been able, in a criminal 
case, to demonstrate to the court and jury, by means of drawings, 
the difference between the blood of two individuals, without having 
previously been informed of the fact of disease in one of the parties. 
This will be understood by physicians ; referring to cases of Leu- 
kaemia, as also, perhaps, to those cases of venereal disease connected 
with intemperance, a number of which I have myself examined, 
and have recorded by means of drawings. I have also been able, 
in a criminal case, to find, by means of the microscope, pieces of 
shaven beard, spiculae of bone, brain matter, &c, which would have 
settled the charge of murder, had it not been possible to decide the 
question first propounded as to the kind of blood under examination. 

R. U. Piper, M. D., Chicago. 



RECENT AMERICAN DECISIONS. 

Supreme Court of Rhode Island. 
HORACE F. READ v. PATRICK POWER. 

Where the cestui que trust of real estate has an absolute interest without any 
control in the trustee, the former may, as a general rule, alien his estate. Where 
the cestui has been in possession a long time, the court may direct a jury to pre- 
sume a conveyance from the trustee to perfect the title, or may itself act upon the 
same presumption. 

But where the legal title is in a trustee, though only for a naked trust to 
convey, a purchaser from the cestui que trust will not, in the absence of an express 
agreement to accept the equitable title only, be compelled, on a bill for specific 
performance, to accept the title from the cestui unless it is perfected by a convey- 
ance of. the legal estate from the trustee. 

Bill in equity for specific performance of an agreement for the 
sale and purchase of real estate. It appeared that the complainants 
held under a deed from the Providence Aqueduct Co. to Zephaniah 
Wood, which contained the following habendum : 

" To have and to hold the above bargained premises to him, the 
said Zephaniah Wood, his heirs and assigns for ever, in special trust, 
however, to and for the following uses and purposes, to wit : 

" The said Wood and his successor or successors in this trust 
shall hold said premises to and for the sole and separate use and 
benefit of Charlotte M. Read, wife of Horace Read, of said Provi- 
dence, for and during the full term of her natural life, separate 
from and independent of any interference or control of her present 
or of any future husband, he, the said Wood, paying over to her, 
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and her only, all the rents and profits of said premises, or permit- 
ting her to occupy the same according to her sole election. In 
case the said Charlotte M. shall decease during the lifetime of the 
said Horace Read, the said Wood, his successor or successors in 
this trust, shall convey said bargained premises to him, the said 
Horace Read, his heirs and assigns, in fee simple. In case the 
said Charlotte M. survives the said Horace Read, then the said 
Wood, or his successor or successors in said trust, shall, on thS 
decease, of said Charlotte M., convey said bargained premises to 
the rightful and lawful heirs of the said Horace Read in fee simple." 

Charlotte M. Read survived Horace Read, and was dead. The 
complainants were the heirs at law of Horace Read. Zephaniah 
Wood was also dead, and no conveyance of the realty had been 
made to the heirs of Horace Read. 

The respondent admitted the agreement on his part to purchase 
the realty described in the bill of complaint, but objected to the 
relief asked for by the complainants, on the ground of their ina- 
bility to convey to him a good title in the realty. 

Vincent $■ Carpenter, for complainants. 

Joseph E. Spink, for respondent. 

The opinion of the court was delivered by 

Potter, J. — That where an absolute interest is given to the 
cestuis que trust, without any control in the trustee, it is, as a 
general rule, alienable, is pretty well settled : Perry on Trusts, 
§§ 386-388 ; 1 Cruise Dig. *407, *343. 

In the present case we cannot consider the estate as executed in 
the cestui, because the trustee has still a duty to perform, i. e. to 
convey the estate upon a certain event, which, it is agreed, has 
happened. 

Where the cestui has occupied for a long time, a court will, in 
some cases, direct a jury to presume a conveyance from the trustee, 
if necessary to perfect the legal title ; and where a court would 
direct a jury to do it, the court may well act themselves upon the 
same presumption : 1 Cruise Dig. *415. 

In the present case we do not think the circumstances would 
warrant acting upon any such presumption. 

A decree may be made for a specific performance of an agree- 
ment to convey an equitable estate, if it be so expressed in the 
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agreement : Sugd. Vend. & Pur., ch. 8, sec. 2, § 2. In the 8th 
Amer. ed., by Perkins, ch. 5, sec. 3, § 50. 

But as in this case the agreement does not specify it to be an 
equitable estate, the purchaser is entitled, if he chooses, to have 
the estate perfected by a conveyance from the . trustees, at the 
expense of the vendor ; otherwise he ought not to be obliged to 
accept the title. 



The question as to the kind or quality 
of title a purchaser is bound to accept 
from a vendor, has frequently arisen 
and received varied adjudication, as 
might perhaps be expected, from the 
widely variant circumstances in which 
the point has arisen. 

In Sedgwick v. Hargrave, 2 Vesey 
Sen. 59, the Master of the Rolls re- 
marked that he had heard it said, the 
title of a vendor must be like Caesar's 
wife, not only pure but unsuspected ; yet 
while this may be the ideal standard of 
the excellence of a title, in practice 
very few titles are found wholly free 
from stain. 

In determining upon questions of title, 
mere possibilities, it has been said, are 
not to be regarded ; the court which is 
called upon to decide must govern 
itself by a moral certainty ; for it is 
impossible in the nature of things that 
there should be a mathematical certainty 
of a good title : Cooper v. Denne, 1 
Vesey Jr. 565, and cases there cited. 

The question of sufficiency of title 
has most frequently arisen in suits to 
enforce a specific performance of con- 
tract, and since the exercise of the 
jurisdiction by courts of equity is dis- 
cretionary they will refuse it, at the 
instance of the vendor, where his title 
is involved in difficulties that cannot be 
removed : 2 Story's Eq. Juris. 749, 750. 

Thus a purchaser is not bound to take 
a property which he can only acquire 
by litigation and judicial decision : 
Price v. Strange, 6 Mad. Chan. 104. 

And a vendee is not bound to accept 
a title depending on a conveyance to a 
creditor where there is evidence to raise 



suspicion that the object of the convey- 
ance was to elude other creditors ; nor 
where there is a covenant for title, and 
there are unextinguished ground-rents 
upon the land : Gans v. Renshaw, 2 
Barr (Penna.) 34. 

Neither will a court of chancery 
compel a party to accept a title that is 
essentially defective : Watts v. Waddle, 
1 McLean 203 ; or one that is not sub- 
stantially a good title : Bechdth v. 
Kouns, f> B. Monroe 222 ; nor where 
it appears from the allegations of the 
bill that the vendor has no title : Fitz- 
patriek v. Featherslone, 3 Ala. 40 ; 
unless the vendee has assumed the risk 
of the title, or has agreed to take such 
a title as the vendor is able to give: 
Bates v. Delavan, 5 Paige Chan. 299. 

So a defect in the title to a few acres 
of a large estate may often be a fair 
subject of compensation, but where the 
part to which a good title cannot be 
made, is, though small in quantity, 
essential to a full enjoyment of the re- 
mainder, a specific performance cannot 
be enforced by the vendor : Knatchbull. 
v. Grvher, 1 Mad. Chan. 91 ; Stoddart 
v. Smith, 5 Binn. 355. 

On the other hand, it may be said that 
courts will not be astute to sustain tech- 
nical defects ; but in every case of doubt 
will consider whether the defect will 
impair the marketable value of the 
property : Lord Braybrake v. Inskip, 8 
Vesey Jr. 428. 

Thus, it has been held, that a pur- 
chaser cannot insist upon the vendor's 
establishing a will against the heir : 
Morrison v. Arnold, 19 Vesey Jr. 673. 

And in some cases he will be com- 
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pelled to take title though it arises under 
a will which has not been proved in 
equity against the heir : Cotton v. Wilson 
3Peere Williams 190. 

So, a party may be compelled to take 
a title obtained by a solicitor from his 
client, where otherwise valid : Spencer 
v. Topham, 22 Bcav. 582. Likewise 
under a deed of trust in favor of cred- 
itors as against a previous voluntary 
conveyance : Butterfield- v. Heath, 15 
Beav. 408 ; Buckle v. Mitchell, 13 Vcsey 
Jr. 100. 

The general doctrine is, that trustees 
for the payment of debts generally, can 
make a good title to a purchaser who is 
not bound to look to any specific dispo- 
sition subsequently directed by the deed 
or will creating the trust : Jenkins v. 
Hiles, 6 Vesey Jr. 654 ; Smith v. 
Guyon, 1 Brown C. C. 185 ; Rogers v. 
Skiltkorne, Ambler 189; Williamson v. 
Curtis, 3 Brown C. C. 95 ; Balfour v. 
Welland, 16 Vesey Jr. 205. 

Again, a purchaser cannot insist on 
being discharged upon a report by a 
master of defective title, if it is capable 
of being made good within a reasonable 
time : Coffin v. Cooper, 14 Vesey Jr. 
205. 

It is sufficient if the vendor is able to 
make a good title at any time before 
the decree is pronounced, although he 
had not a good title when the contract 
was made : Hepburn v. Auld, 5 Cranch 



262 ; Finley v. Lynch, 3 Bibb 366 ; 
Seymour v. IteLancey, 3 Cowen 445 ; 
Pierce v. Nichols, 1 Paige 244 ; Dutch 
Church v. Mott, 7 Id. 78; Baldwin v. 
Salter, 8 Id. 473. 

The taking of possession by a pur- 
chaser where a deed has been executed 
may be a waiver of objections to the 
title : Calcraft v. Roebuck, 1 Vesey Jr. 
225 ; Colton v. Wilson, 3 Peere Wil- 
liams 189. 

But the taking of possession by the 
vendee under a contract will not of 
itself be a waiver of objections : Gans 
Renshaw, 2 Barr 35. And it would 
seem, that it should not be in any case, 
unless accompanied with knowledge of 
the state of the title, and circumstances 
from which an express waiver of objec- 
tions may be inferred. 

It is obvious that the principles by 
which the sufficiency of the title is to 
be determined, would be the same wheth- 
er the question should arise upon a bill 
for specific performance, an action of 
covenant, or one for the purchase-money, 
or, where it grows out of a special con- 
tract. We think the current of autho- 
rity will sustain the doctrine that where 
there are no such substantial defects in 
the title as ought to impair its market- 
able value, a purchaser may be com- 
pelled to accept it. 

C. H. W. 



Supreme Court of Kansas. 
MASTIN v. DUNCAN et al. 

A judgment rendered without jurisdiction may be impeached even in a col- 
lateral proceeding. 

The want of jurisdiction, by reason of the party sued not having notice of the 
action, may be shown by parol evidence, even in a collateral proceeding. 

And such evidence is admissible to contradict the return of a sheriff or other 
officer set out on the record. 

In an action of ejectment, where one party claims under a sheriff's deed upon a 
record of a judgment and execution, the other party may show by parol evidence 
that the judgment is void for want, of notice to the defendant of the original writ, 
although the record affirmatively shows a return of service upon him. 



